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)
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Def endant s. )
)
MEMORANDUM OPI NI ON
Plaintiff, an artist and president of an organization
called Artists’ Response to Illegal State Tactics

(“AART.I1.S. T.”), challenges the validity of an anmended
Capitol Gounds Regul ation that created a no-denonstration
zone within the 250-foot perineter of the United States
Capitol building. He also seeks to recover damages for his
1997 arrest pursuant to the original regulation. 1In an
Opi ni on i ssued on March 14, 2000, | held the original

regul ation to be unconstitutional on its face and permanently

enjoined its enforcement. See Lederman v. United States, 89

F. Supp.2d 29 (D.D.C. 2000). The federal defendants! have

The federal defendants include the United States of
America, the United States Capitol Police, Chief of the
Capitol Police Gary Abrecht (“Abrecht”), sued in his official
capacity, and Capitol Police Oficers, Lieutenant Law ence
Loughery (“Loughery”) and Oficer Charles MQay (“MQuay”),
sued in their individual capacities.
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moved for reconsideration as to the public forum aspect of
that ruling, or in the alternative, for clarification as to
the specific United States Capitol Grounds areas which
constitute a traditional public forumfor First Amendnent
pur poses. Because | renmain unpersuaded by the federal
def endants’ argunents that plaintiff was arrested in a non-
public forum | will deny their notion for reconsideration. |
will, however, clarify that, to reach ny decision, | need have
concluded only that the sidewalk in front of the Capitol
steps, on which plaintiff was arrested in 1997 and on which he
intended to denonstrate in 1999, constitutes a traditional
public forum

Two days after | issued the March 14, 2000 ruling, the
Capitol Police Board anended the Capitol G ounds Regul ation
Plaintiff has amended his conplaint to chall enge the anended
regul ation. The federal defendants (hereinafter,
“defendants”) have noved to dismss, or in the alternative,
for summary judgment on plaintiff’s amended conpl aint.
Plaintiff has cross-noved for summary judgnment on his claim
for declaratory and injunctive relief as to the anmended

regul ation, and for partial summary judgnent as to liability
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on his damages cl ai ns agai nst the federal defendants.?
Because | find that the amended regulation is reasonably
related to the purpose of the enabling statute, but is not
narrowmy tailored to further a significant governnmenta
interest, and that plaintiff has established viable damages
claims as to certain constitutional torts, parties’ cross-
moti ons for summary judgnent will be granted in part and
denied in part. As in my March 14, 2000 ruling, | also wl
i ssue a declaratory judgnent invalidating the offending
regul atory | anguage on its face as contrary to the First
Amendnment and pernmanently enjoin its enforcenent.

BACKGROUND

The factual circunstances that initially gave rise to
this action are set forth in detail in the March 14, 2000
Menor andum Opi ni on, Lederman, 89 F. Supp.2d at 30-34. On
March 11, 1997, plaintiff was arrested by two Capitol Police
of ficers, Loughery and McQuay, while peacefully |eafleting and
holding a small sign on a sidewal k i mediately in front of the
House steps at the south end of the Capitol building. A

District of Colunbia Superior Court Hearing Comm ssioner

2Pl ai ntiff does not seek summary judgnment against the
District of Colunbia on his damages clains alleged in Count VI
of the Conplaint, and he does not seek summary judgnent as to
t he amount of his danages at this tine.
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di sm ssed the charges against plaintiff on Novenmber 30, 1998,
hol ding that the Capitol G ounds Regul ati ons under which
plaintiff had been arrested, Article Xl X, Capitol G ounds
Regul ation 8 158(a), was unconstitutional both on its face and
as applied to plaintiff’'s free speech activity. Plaintiff,
who intended to leaflet in the same area in March 1999,
brought his initial suit to prelimnarily and permanently
enj oin enforcenent of the Capitol G ounds Regulation and to
recover damages for his 1997 arrest.?3
The specific Capitol G ounds Regulation at issue in the
first case created a no-denonstration zone within the 250-f oot
perimeter of the Capitol building. This regulation inposed an
outright ban on the followng types of activities within the
zone:
[ P] ar adi ng, picketing, speechnaking,
hol ding vigils, sit-ins, or other
expressive conduct that conveys a nessage
supporting or opposing a point of view or
has the intent, effect, or propensity to
attract a crowd or onl ookers, but does not
include nmerely wearing Tee shirts, buttons,
or other simlar articles of apparel that

convey a nmessage.

Article XI X, Capitol Grounds Regul ation 8§ 158(a).

SThe March 14, 2000 Opinion did not address plaintiff’s
danmages cl ai ns.
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On cross-notions for partial summary judgnent, | held

that the creation of a no-denonstration zone around the

Capitol was within the Police Board' s statutory authority to

enact. See Lederman, 89 F. Supp.2d at 33-35. | went on to

hol d, however, that the Capitol G ounds Regul ation coul d not
“pass nuster under the far nore exacting standards of the
First Amendnent.” 1d. at 35, 41-42. |In reaching that
conclusion, | first found that defendants had failed to rebut
t he presunption that the sidewal k on which plaintiff was
arrested in 1997 was a traditional public forumfor First
Amendnment purposes. ld. at 35-37. | then held that the
Capitol Grounds Regul ati on was not a “reasonable tinme, place,
and manner” restriction because, although the regulation |eft
open anple alternative channels of expression, the portion of
the regul ation under which plaintiff was arrested in 1997 was
not narromy tailored to serve a significant governnent
interest. 1d. at 37-42.

I n conducting nmy narrow tailoring inquiry, | first
observed that the Capitol Grounds Regul ation, via 8§ 158(a)’s

definition of “denonstration activity,” banned “three general
categories of activity within 250 feet of the Capitol: (1)
‘ par adi ng, picketing, speechmaking, holding vigils, sit-ins’;

(2) ‘other expressive conduct that conveys a nessage
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supporting or opposing a point of view ; and (3) other

expressive conduct that ‘has the intent, effect, or propensity

to attract a crowd or onlookers[.]’” 1d. at 39 (quoting
Article XI X, Capitol Grounds Regul ations 8§ 158(a)). | then
held that plaintiff's leafleting fell into the second, and

nost expansive, category of banned speech (i.e., speech that
constituted “other expressive conduct that conveys a nessage
supporting or opposing a point of view'). 1d. Accordingly,
my anal ysis focused on that portion of the regulation.
Al t hough | agreed with the federal defendants that the Capitol
Grounds Regul ation left open adequate alternative channels of
expression, | neverthel ess concluded, after analyzing rel evant
Suprenme Court and D.C. Circuit precedent, that such a broadly-
wor ded prohibition on speech within a traditional public forum
was “antithetical to the narrow tailoring demanded by the
First Amendnent.” 1d. at 42. Accordingly, | struck down on
its face the Capitol Grounds Regulation’s ban on “other
expressive conduct that conveys a message supporting or
opposing a point of view wthin the 250-foot radius of the
Capitol and permanently enjoined future enforcenment of that
provi sion of the regulation.

On March 16, 2000, two days after my ruling, the Capitol

Police Board anended 8§ 158(a)’s definition of denmpnstration
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activity (hereinafter, the “anmended regulation”). The amended
regul ati on becanme effective on March 30, 2000. The follow ng
changes were nmade, inserting the bol ded | anguage and droppi ng
the stricken | anguage:

[P]arading, pi cketing, |eafleting,

speechiakifg, holding vigils, sit-ins, or

ot her expressive conduct or speechmaki ng

t hat conveys a nessage supporting or

opposing a point of view and e+ has the

intent, effect, or propensity to attract a

crowd or onl ookers, but does not include

merely wearing Tee shirts, buttons, or

other simlar articles of apparel that

convey a nessage.
Article Xl X, Capitol G ounds Amended Regul ation § 158(a). The
anmended regulation alters the definition of prohibited
denonstration activity in three ways. First, it adds
leafleting to the list of specifically prohibited activities

included in the first category of speech proscribed under the

original regulation. Second, by changing the disjunctive “or
to the conjunctive “and,” the anended regul ati on nerges the
second and third categories of speech into a catch-al
provi si on banni ng “ot her expressive conduct” that both
“conveys a nmessage supporting or opposing a point of view and

“has the intent, effect or propensity to attract a crowd or

onl ookers.” Third, the anmended regul ati on renoves the
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specific ban on “speechmaki ng” from category one and
incorporates it into the new catch-all provision.

Soon after notice of the anmended regul ati on was
publ i shed, plaintiff amended his conplaint to assert that the
new definition of “denpbnstration activity” was
unconstitutional. (Am Conpl. 7 1, 11, 33-36.) To establish
his standing to bring such a challenge, plaintiff stated that
he intends to return to Washington in the future to leaflet in
the current no-denonstration zone. (ld. ¥ 36.) Plaintiff
al so broadened his allegations about the types of activities
in which he intends to engage, characterizing it as
“constitutionally-protected denonstration activity .

i ncl udi ng, but not necessarily limted to, |eafleting and

hol ding signs.” (lLd.) The anended conpl aint retains those
counts of the original conplaint which sought damages for his
1997 arrest.

Aside fromthe federal defendants’ request that |
reconsider or clarify my earlier ruling, defendants have noved
for summary judgnment on all counts of plaintiff’s amended
conplaint. Plaintiff has cross-nmoved for partial sunmary
judgnment. Specifically, he seeks summary judgnment on Counts |
and Il of his amended conpl aint, which challenge the legality

of 8§ 158(a)’s newy anmended definition of “denpnstration
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activity,” sunmary judgnment on Count |1l as to the federal
officers’ liability under the Federal Tort Clainms Act, 28
US.C 8§ 2674 (West 2000), and summary judgnment on Counts |V
and V as to the individual Capitol Police officers’ liability

under Bivens v. Six Unknown Naned Agents of Federal Bureau of

Narcotics, 403 U. S. 388 (1971).

DI SCUSSI ON

Motion for Reconsideration or, in the Alternative, for
Clarification

At the time the Capitol Police Board pronul gated the
anended regul ation, the federal defendants noved that |
reconsider or, in the alternative, clarify my original public
forumruling because “the public forum question covers several
different types of property enconpassed within the no-
denonstration zone - - the steps going up to the House and
Senate buildings on the east and west sides of the Capitol,
the large road on the east side of the Capitol, the sidewal ks
on the East side of the Capitol, and the grassy areas . . . .~
(Federal Defs.’” Mem Supp. Reconsideration or Clarification at
2.) The federal defendants have requested that | clarify ny
earlier decision by “address[ing] the nature of [the] forum
t hat each constitutes . . . .” (ld.) Plaintiff opposes the
notion, but acknow edges that the public forum status of the

House and Senate steps are “not at issue in this action, and
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they are not affected by the Court’s ruling.” (Pl.”s Opp’'n to
Federal Defs.’” Modt. to Reconsider or Clarification at 4.)

Whil e the federal defendants’ desire for a ruling on the
public forum status of various |ocations on the Capitol
Grounds is understandable, in reaching nmy conclusion that
plaintiff’s speech occurred in a traditional public forum it
was only necessary for me to address the public forum status
of the sidewal k that juts out several feet fromthe House and
Senate steps and runs along the East Front of the Capitol
(hereinafter, the “East Front Sidewal k”). It was there, on
the portion of the East Front Sidewalk in front of the House
steps, that plaintiff was arrested in March 1997, and it is
where plaintiff intended to denonstrate again in March 1999.

| ndeed, in United States v. Grace, 461 U.S. 171, 181-84

(1983), the Suprene Court addressed the constitutionality of a
regul ati on governi ng denonstration activity on the entire
Suprenme Court grounds only as it applied to the sidewal k on
whi ch the two denonstrators chall enging the regul ati on had

engaged in their free speech activity. The D.C. Circuit

adopted a |i ke approach in Henderson v. Lujan, 964 F.2d 1179,
1182 (D.C. Cir. 1992), addressing the public forum status of
the sidewal k on the grounds of the Vietnam Veterans Menori al

that plaintiff had been arrested on, but declining to address
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the public forumstatus of the “curvilinear paths |eading to
the Menorial wall.” Thus, |I will decline the federal
def endants’ invitation to rule explicitly on the public forum
status of locations other than the East Front Sidewal k.

The federal defendants have asked that | reconsider ny
ruling that the East Front Sidewalk is a traditional public
forum essentially putting forth the sanme |ine of argunent
that | rejected in my March 14, 2000 ruling. They concede
that the grassy areas of the Capitol G ounds are traditional
public fora, but maintain that other paved areas around the
Capi tol Grounds, including the Capitol sidewal k, are not
public fora because they are physically and functionally
di stingui shable fromregular streets and sidewal ks. Vhile |
respect the federal defendants’ persistence, | still cannot
accept their position.

| agree with the federal defendants’ contention that the
East Front Sidewal k is physically and functionally
di stingui shable froman ordinary public sidewalk in severa
respects. The typical public sidewal k, after all, does not
abut the steps to the Capitol building. Mreover, the East
Front Sidewal k, unlike other public sidewal ks, is |ocated well
within the outer boundaries of the Capitol G ounds and does

not run parallel to any city street. The sidewalk in Gace,
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by contrast, had “no separation, no fence, and no indication
what ever to persons stepping fromthe street to the curb and
si dewal ks that serve as the perinmeter of the Court grounds

t hat they have entered sone special type of enclave.” Gace,

461 U.S. at 180; cf. Henderson, 964 F.2d at 1180-82 (finding

that |eafleting on the sidewal ks bordering Constitution Avenue
“Wthin an area officially designated by the National Park
Services as the Vietnam Veterans Menorial” was leafleting in a
traditional public forumin part because the sidewal ks at

i ssue “are used by thousands of pedestrians every year,

i ncluding not only Menorial visitors, but people going other

pl aces”). Because the East Front Sidewal k is separated from
the city streets surrounding the Capitol Gounds, it is
reasonable to assune that it is used primarily by people
comng to and fromthe Capitol building. The physical

| ocation and functional use of the Capitol sidewal k thus
inplies that it is not an ordinary sidewal k.

As the federal defendants have recogni zed, however, the
fact that the East Front Sidewalk is within an encl ave of
sorts is not dispositive of the public forum question, but is
merely one factor to consider. Courts also consider the
“obj ective use and purposes” of the property as well as

whet her the property “by history and tradition has been open
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and used for expressive activity[,] . . . [property such as]
t he outdoor grounds of a seat of |egislative and/or executive

power.” WArren v. Fairfax County, 196 F.3d 186, 189-90 (4th

Cir. 1999) (en banc). Thus, a sidewal k that is physically
distinct fromregul ar sidewal ks because it is |located within
an encl ave does not automatically lose its status as a
traditional public forum#4 One nust also exam ne the nature
of the enclave of which the sidewalk is a part.

The enclave in this case is part of the Capitol G ounds,
the seat of our national |egislature and an enduring synbol of
our denmocracy. It is an area well-recognized as a situs that
is inherently and uniquely suited for denonstration activity.

See Lederman, 89 F. Supp.2d at 36 n.5 and cases cited therein.

Mor eover, the Capitol Gounds al so have the physical
characteristics of a traditional public forum because the
| arge outdoor area surrounding the Capitol building is “nerely

a conmbination of the three prototypical exanples of

4 As one promnm nent constitutional schol ar has observed,
undue enphasi s on appearances as opposed to the “functional
significance” of the situs “as a channel of communication” can
have dire consequences because “appearances are well-within
t he government’s control; a doctrine that suggests that
posting ‘no public speakers’ signs could alter the outcone in
a case like Grace hardly offers secure protection to first
amendnment concerns.” Lawrence H Tribe, Anerican
Constitutional Law § 12-24 (2d ed. 1988).
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traditional public fora - - streets, sidewal ks, and parks.”
Warren, 196 F.3d at 190.

The federal defendants argue that they have rebutted the
presunption that the East Front Sidewalk is a traditional
public forum because the objective use and purpose of the
Capitol sidewalk is not akin to that of a regular city
sidewal k. It is true that the D.C. Circuit has suggested that
a piece of property that would normally be classified as a
traditional public forumcan |ose that status if it is has a
speci alized use that substantially outweighs its public
characteristics. For exanple, in declining to address the
public forum status of the “curvilinear paths |eading to the
[ Vietnam Veterans] Menorial wall” the D.C. Circuit opined that
“their evidently nore specialized use may outwei gh the
attributes that would otherwi se mark them as public forums.”
Henderson, 964 F.2d at 1182 (enphasis added).

The federal defendants maintain that the East Front
Sidewal k is dedicated to a special |imted use because it is
traveled mainly by those com ng and going to the Capitol
bui l ding. The sidewal k al so serves as an access point for
menbers of Congress to gain entry to the Capitol building.
What the federal defendants fail to explain, however, is why

t hese characteristics sonmehow deprive the sidewal k of its
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public forumstatus. |In Warren, the sidewal ks coursing
through the mall in front of the Fairfax County Government
Center Conplex did not |ose their public forum status sinply
because the people who used those sidewal ks included those
comng to or fromthe Conpl ex or because |egislators m ght use
t hem before conducti ng government business. 196 F.3d at 188-
90. One need only observe the East Front Sidewal k to see that
many people who are not comng to and fromthe Capitol also
use the sidewal k for a wi de range of activities, fromjogging
to dog-wal king. Thus, the outdoor m ngling of the public,
menbers of Congress, congressional staff, and the news nedi a
on the Capitol sidewalk inplies that it is a particularly
appropriate place for individuals to express their ideas and
to petition the governnment. This is in contrast to areas in
the interior of the Capitol, where hei ghtened decorumis
reasonably expected and greater limtations on expression have
in turn been tolerated “in order to permt Congress peaceably
to carry out its |lawmking responsibilities and to permt
citizens to bring their concerns to their legislators.” Bynum

V. United States, 93 F. Supp.2d 50, 55 (D.D.C. 2000). The

federal defendants have failed to rebut the presunption that
t he East Front Sidewalk is a traditional public forum

Accordingly, I will deny the their notion that | reconsider ny
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hol ding that the East Front Sidewal k is a traditional public
forum

1. Cross-Mtions for Summary Judgnent

Def endants noved to dism ss plaintiff’s amended conpl ai nt
pursuant to Federal Rules of Civil Procedure 12(b)(1), (2),
(5) and (6) or, in the alternative, for summary judgment
pursuant to Federal Rule of Civil Procedure 56. | wll
consi der defendants’ notion as one for sunmary judgnent,
because | have not excluded matters outside the pleadings.

See Fed. R Civ. P. 12(b); Richardson v. Rivers, 335 F.2d 996,

998 (D.C. Cir. 1964); Batson v. Powell, 912 F. Supp. 565, 570
(D.D.C. 1996).

Summary judgnent is appropriate when “there is no genuine
issue as to any material fact and . . . the noving party is
entitled to judgnent as a matter of law.” Fed. R Civ. P.
56(c). The novant bears the initial burden of proving that

there is “no genuine issue.” Celotex Corp. v. Catrett, 477

U.S. 317, 324 (1986). Once that burden has been net, the
nonnovant nmust “go beyond the pleadings and . . . designate
‘specific facts showing that there is a genuine issue for
trial.”” 1d. The nmere allegation of sonme factual dispute

bet ween the parties is not alone sufficient to defeat a notion

for summary judgnent. Anderson v. Liberty Lobby, Inc., 477
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U.S. 242, 247 (1986). “One of the principal purposes of the
sunmary judgnment rule is to isolate and di spose of factually
unsupported clainm or defenses” and it should be construed
accordingly. Celotex, 477 U S. at 323-324. 1In considering a
summary judgnent notion, a court is to believe “[t]he evidence
of the nonnmovant . . ., and all justifiable inferences are to
be drawn in his favor.” Anderson,_477 U.S. at 255. No
genui ne i ssue exists unless “there is sufficient evidence
favoring the nonnmoving party for a jury to return a verdict
for that party.” 1d. at 249.

A. Validity of the Anmended Requl ati on

1. First Amendnment Analysis of the Anended

Reqgul ati on

As di scussed above, | abide by my initial ruling that the
sidewal k on which plaintiff was arrested in 1997 is a
traditional public forumfor First Anendment purposes.
Lederman, 89 F. Supp.2d at 35-37. Accordingly, to be
perm ssi bl e under the First Anendnent, the anmended regul ation
must be “content-neutral,” “leave open anple alternate
channel s of conmunication,” and be “narrowy tailored to serve
a significant governnent interest.” Gace, 461 U S. at 177.
In addition, for the reasons enunciated in the March 14, 2000

Opinion, | also hold that the anmended regulation is content-
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neutral and | eaves open anple alternative channel s of
expression. See id. at 37-39.
A regulation is narrowy tailored if it does not “burden
substantially nore speech than is necessary to further the

governnent’s legitimate interests.” Ward v. Rock Against

Racism 491 U. S. 781, 797-98 (1989); Frisby v. Schultz, 487
U.S. 474, 485 (1988) (“A statute is narrowy tailored if it
targets and elim nates no nore than the exact source of the
‘“evil’ it seeks to remedy”). The regulation, however, does
not have to be “the least intrusive neans” of advancing the
governnment’s legitimte interests. Ward, 491 U.S. at 797-98.
In my earlier Opinion, the focus was on whet her the
portion of the regul ation under which plaintiff was arrested
was “narrowy tailored” to pass the hei ghtened public forum
scrutiny inposed by the First Amendnent. |In this case, the
focus is on different |anguage, nanely, whether changi ng
8 158(a)’s “or” to an “and” - - and thus nmaking it mandatory
t hat expressive conduct “has the intent, effect, or propensity
to attract a crowd or onl ookers” before an officer can make an
arrest - - is sufficient to render the anmended regul ation
narrow y tail ored.
Def endants argue that the anended regulation is narrowy

tail ored, because it now renders conduct invalid only when it
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“has the intent, effect or propensity to attract a crowd or
onl ookers” and, therefore, the anmended regul ati on woul d not
restrict private speech. (Mem Supp. Defs.’” Mdt. to Dismss
or in the Alternative, for Summ J. (“Defs.” Mem”) at 17.)
Def endants further assert that the governnent has legitimte
interests in “security concerns, . . . congestion and safety
i ssues, [which] are not posed by tourists or tour groups.”
(Ld. at 18-19 (citing Second Howe Decl. f 7).) Specifically,
defendants assert that tourists “do not carry on discussions
in the streets or on the sidewal ks at the base of the House
and Senate steps.” (ld. at 19.) Defendants nmaintain that the
new restrictions “target precisely, and no nore, the probl ens
sought to be addressed.” (Ld.)

Plaintiffs argue that, while the amended regul ati on may
no longer restrict private conversations, “the regul ation
still prohibits virtually every form of communi cation ai med at
the general public [and] restricts a substantial anmount of
expression that does not threaten the government’s legitinmate
interests.” (Pl.’s Mem Opp'n to Defs.” Mem and in Supp.
Pl.”s Cross-Mdt. for Partial Summ J. (“Pl.”s Mem”) at 10.)
| agree. The anendnment anopunts to a change in form but not
substance. An officer reasonably could conclude that nopst any

type of expressive conduct, outside of “wearing Tee shirts,
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buttons, or other simlar articles of apparel that convey a
message,” is a restricted activity if it (1) conveys a nessage
supporting or opposing a point of view, and (2) has the
intent, effect, or propensity to attract a crowd or onl ookers.
Much “expressive conduct” by definition “conveys a nessage
supporting or opposing a point of view” It is hard to
concei ve of much expression that a reasonable officer woul d
not find to be conveying a nessage regardi ng some point of

Vi ew.

The second part of the amended regul ation, now making it
mandat ory that the expressive conduct at issue “has the
intent, effect, or propensity to attract a crowd or onl ookers”
before an officer can make an arrest, does not save this
amended regulation fromthe narrow tailoring requirenment.
First, an officer reasonably could determ ne that any
expressive conduct neeting the first definition, with the
possi bl e exception of private conversations, has the “intent”
or “propensity” to attract a crowd or onl ookers. Second, the
gover nnment does not explain how expansively it would define “a
crowd or onl ookers,” such that, under the anended regul ation’s
| anguage, it appears an officer has the discretion to consider

two or nore persons to be a crowd or onl ookers under this
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regulation.® On its face, the anmended regul ati on makes it
reasonabl e for an officer to consider as onl ookers two or nore
i ndi vi dual passers-by or picture-takers, who happen to cone
upon a speaker at the sanme tine. The subjectivity involved in
appl ying the anmended regul ati on opens it to uneven application
and enforcenment without a specific neans of enforcing the
governnment’ s asserted interests. Finally, even if it is
apparent that a speaker has the “effect” of attracting a crowd
or onlookers, it may be difficult for a reasonable officer to
determ ne whether the two or nore extra individuals are in
fact onl ookers or whether they were taking part in the
expressive activity. To this end, defendants have failed to
provi de sufficient evidence to support their assertion that,
as an undi sputed fact, the activities of tourists and
denonstrators are so distinct such that a reasonable officer
woul d be able to differentiate between tourists and
denonstrators and act appropriately under the anended
regul ation. (Defs.” Mem at 19; Second Howe Decl. § 7.)

Rat her, as the District of Colunbia Court of Appeals has

SAl'l denonstrators are subject to 8 158(a)’s restrictions,
whet her they are alone or in a group. (See Second Howe Decl .
at § 5.) Therefore, it is entirely possible for an officer to
conclude that there is a “crowd” or that there are “onl ookers”
just by the fact that there are nore than two peopl e gathered
in the same area
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found, the actions of tourists and denonstrators are not

di stinct, because, |ike denonstrators, “[t]ourists and others
passi ng through the [Capitol G ounds] do not always stay where

they are supposed to.” Wheelock v. United States, 552 A 2d

503, 508 (D.C. 1988).

Def endants have not shown that their clainmed interests in
restricting expressive activity to address security,
congestion and safety concerns justify the amended
regul ation’s continued burden upon speech. *“[Defendants] have
taken the effect of the statute [here, the restriction on
expressive activities in a public forum and posited that
effect as the [governnent’s] interest. |If accepted, this sort
of circular defense can sidestep judicial review of al nobst any
statute, because it makes all statutes | ook narrowy

tailored.” Sinmobn & Schuster, Inc. v. New York State Crine

Victinms Bd., 502 U S. 105, 120 (1991). As | held in the March

14, 2000 Opi nion concerning the original regulation, the
anmended regulation still lacks “a clear and substantial nexus
between the restricted activity and the governnent’s stated
goal s” of addressing security, congestion and safety issues.
Def endants have failed to carry their burden of establishing
that the anmended regulation is narrowy tailored to further

significant governnent interests. Accordingly, defendants’
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motion for summary judgnent as to Count | will be denied, and
plaintiff’s cross-notion for summary judgment as to Count |
will be granted.?®

2. Statutory Authority

In my previous ruling, | dismssed Count Il of
plaintiff’s original conplaint which alleged that the creation
of a no-denonstration zone within the 250-foot perineter of
the Capitol was beyond the Capitol Police Board' s statutory

authority to enact. See Lederman, 89 F. Supp.2d at 33-35.

Count Il of plaintiff’s amended conpl aint contains the sanme

al l egation. Because plaintiff has not proffered any reason
why | should reconsider nmy previous ruling in light of the
amended regul ation, defendants’ notion for summary judgnment on
Count Il of plaintiff’s amended conplaint will be granted, and
plaintiff’s cross-notion for summary judgnent as to Count |1
will be deni ed.

B. Federal Tort Clains Act

Plaintiff has sued the Chief of the Capitol Police,
Abrecht, in his official capacity, and two Capitol Police

of ficers, Loughery and McQuay, in their individual capacities

®For the reasons stated in nmy earlier Opinion, | wll
stri ke the anmended regulation as facially invalid, rather than
attenpt to rewite the regulation to incorporate the touri st
standard or sone other limting construction. Lederman, 89
F. Supp.2d at 42-43.
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for violating the Federal Tort Clains Act (“FTCA’), 28 U S. C
§ 2674.7 Plaintiff noved for sunmary judgnent as to liability
for damages under the FTCA. Defendants argue that Loughery
and McQuay were justified in arresting plaintiff, and thus did
not violate the FTCA, because the officers had probabl e cause
to arrest plaintiff under the Capitol G ounds Regulation in
effect at the tinme of plaintiff’s 1997 arrest. (Defs.’” Mem
at 20-22.)

Plaintiff argues that Loughery and McQuay are liable for
violating the FTCA as to plaintiff’s false arrest and
i nprisonment, because there was no probable cause for the
warrantless arrest. (Pl.’s Mem at 19-20.) Specifically,
plaintiff contends that the officers |acked both probable
cause and a reasonable good faith belief that plaintiff’s
arrest was |l awful, because plaintiff’s conduct was protected

under the tourist standard. (lLd. at 20-22.) |In response,

‘Section 2674 provides in relevant part:

The United States shall be liable,

respecting the provisions of this title

relating to tort clainms, in the same manner

and to the sane extent as a private

i ndi vidual under |ike circunstances, but

shall not be liable for interest prior to

j udgnment or for punitive danages.
28 U.S.C. §8 2674. Parties do not dispute that the United
St ates has respondeat superior liability for defendant
officers’ actions or that plaintiff has exhausted his
adm nistrative remedies. (Pl.”s Mem at 22-24; Defs.’” Mem
Reply to PI.’s Mem (“Defs.’” Reply”) at 16 n.5.)
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def endants argue that the officers’ conduct was unjustified
only if they disregarded a “settled, indisputable |aw.”

(Defs.” Reply at 16 (quoting Wwod v. Strickland, 420 U. S. 308,

321 (1975) (holding that an official’s actions are not
justified if the official ignores or disregards “settled,
i ndi sputable law’)).)

I n cases involving denonstrations in the public areas
i nside and outside of the Capitol building, the District of
Col unbi a Court of Appeals consistently has held that the
“tourist standard” was to be applied to an arrestee’s conduct
“as a nmeans of determning if a statute, as applied in a

particul ar case, is constitutional.” Reale v. United States,

573 A.2d 13, 15 (D.C. 1990) (per curiam.® The “touri st
standard” restricts the scope of statutes by penalizing only

conduct that is nore disruptive or nore substantial (in degree

8In fact, as early as 1977 in Delluns v. Powell, the D.C
Circuit applied the sane | egal standard regardi ng conduct on
the Capitol G ounds, although at that time, the court did not
formally refer to it as the “tourist standard.” 566 F.2d 167,
204-05, n.22 & App. (D.C. Cir. 1977), cert. denied, 438 U. S
916 (1978) (holding that Capitol Grounds regulations are
limted in their ability to restrict individual or group
conduct, such that, for Capitol G ounds regul ations to be
valid, “the conduct would have to be nore disruptive or nore
substantial (in degree or number) than that normally engaged
in by tourists and others and routinely permtted on the
[Capitol] Grounds”) (citing United States v. Nicholson, 97
Daily Wash. L. Rptr. 1216 (D.C. Ct. of Gen. Sess. June 19,
1969), aff’'d, 263 A 2d 56 (1970)).
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or nunber) than that normally engaged in and routinely

permtted by tourists and others. Berg v. United States, 631

A. 2d 394, 398-400 (D.C. 1993). Thus, if the denonstrator’s
arrest was | awful under the tourist standard, the arrest also
woul d be [ awful under a content-neutral statute or regul ation
at issue. |d.

In this case, the tourist standard clearly was a
“settled, indisputable law’ at the time of plaintiff’s 1997

arrest. See Hasty v. United States, 669 A .2d 127, 130-33

(D.C. 1995) (applying the tourist standard to plaintiff’s
conduct and holding that the officers were not justified in
arresting plaintiff under D.C. Code § 9-112(b)(7),° because

plaintiff’s conduct did not violate the tourist standard);

°D.C. Code 8§ 9-112(b) provides in relevant part:
(b) I't shall be unlawful for any person or group of persons
wllfully and know ngly:

(4) To utter loud, threatening, or abusive |anguage, or to
engage in any disorderly or disruptive conduct, at any place
upon the United States Capitol G ounds or within any of the
Capitol Buildings with intent to inpede, disrupt, or disturb
t he orderly conduct of any session of the Congress or either
House thereof, or the orderly conduct within any such buil ding
of any hearing before, or any deliberations of, any commttee
or subcomm ttee of the Congress or either House thereof;

(5) To obstruct, or to inpede passage through or wthin,
the United States Capitol G ounds or any of the Capitol
Buildings; . . . [or]

(7) To parade, denonstrate, or picket within any of the
Capi tol Buil di ngs.

D.C. Code 88 9-112(b)(4), (5), (7) (West 2000).
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Berg, 631 A 2d at 398-400 (applying the tourist standard to
plaintiffs’ conduct and holding that the officers were
justified in arresting plaintiffs under D.C. Code 88 9-
112(b)(5), (7) for denonstrating in the Capitol Rotunda, where
they lay down on the Rotunda fl oor, displayed a | arge banner
and refused to stand up when ordered to cease and desist);
Reale, 573 A . 2d at 15 (applying the tourist standard to
plaintiffs’ conduct and holding that the officers were
justified in arresting plaintiffs under D.C. Code 8§ 9-
112(b)(4) for shouting in the House of Representatives chanber
whil e the House was in session); Weel ock, 552 A 2d at 508
(hol ding that the governnent failed to provide evidence that
plaintiffs violated the tourist standard by standi ng and
speaking in the Rotunda, because, |like the plaintiffs,
“[t]ourists and others passing through the Rotunda do not
al ways stay where they are supposed to” stay); see also

Markowitz v. United States, 598 A 2d 398, 409 (D.C. 1991)

(holding that courts nust apply the tourist standard to
arrestees’ conduct that occurs in public access areas on the
Capitol Grounds, but not to conduct that occurs in areas
restricted to the general public).

Def endants contend that, because plaintiff did not show

that a court has applied the tourist standard to the Capitol
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Grounds Regul ation at issue (Article XIX, 8 158(a)), the
touri st standard cannot be considered settl ed, indisputable

| aw. Defendants have fail ed, however, to provide any support
or basis for this argunment. Even though the tourist standard
may not have been applied to the specific Capitol G ounds
Regul ation at issue here, it is settled, indisputable |aw that
the tourist standard restricts the scope of regulations - -

i ncludi ng the Capitol Grounds Regul ation - - by penalizing
only conduct that is nore disruptive or substantial than that
normal |y engaged in and routinely permtted by tourists and
others. See Berg, 631 A 2d at 398-400. Defendants, thus,
have not shown or explained how the officers would have been
justified in ignoring the settled, indisputable tourist
st andard when they arrested plaintiff. Even if defendants had
shown that the officers applied the tourist standard - - which
def endants have not shown - - defendants failed to show beyond
any factual dispute that the officers applied the standard in
an appropriate manner. That is, defendants have not shown
that plaintiff’s conduct was nore disruptive or substanti al
than that normally engaged in routinely by tourists and others
wi t hout police intervention. 1d.

The tourist standard is settled, clearly established | aw

that restricted the scope of the original regulation in place
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during plaintiff’s arrest.? Accordingly, plaintiff’s notion
for summary judgment on Count 11l will be granted insofar as
it requests that the tourist standard be deened to apply to
def endants’ conduct in determ ning defendants’ l|iability under
the FTCA

While | find that the tourist standard applies to
eval uate defendants’ conduct under the FTCA, | also find that
there is a material, factual dispute as to whether defendants
reasonably applied the tourist standard when they arrested
plaintiff under the original regulation. That is, whether
def endants reasonably could have found plaintiff’s conduct to
be nmore disruptive or substantial than that normally engaged
in by tourists is susceptible to nore than one reasonabl e
interpretation. Therefore, both parties’ notions for sunmary
judgnment on Count Il will be denied as to whether defendants
reasonably applied the tourist standard when they arrested
plaintiff.

C. Bi vens Acti ons Agai nst the |ndividual Defendants

1°The tourist standard al so would have restricted the
scope of the anended regul ation so that the regul ati on woul d
reach only conduct that is nore disruptive or nore substanti al
(in degree or nunber) than that normally engaged in routinely
by tourists and others wi thout police intervention. See Berg
v. United States, 631 A 2d at 398-400.
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Plaintiff has sued Capitol Police Oficers Loughery and

McQuay in their individual capacities under Bivens v. Six

Unknown Naned Agents of Federal Bureau of Narcotics, 403 U S.

388 (1971), and noved for summary judgnment on the officers’
liability for damages. | n Bivens, the Suprenme Court

recogni zed a plaintiff’s cause of action for damges agai nst
federal officials who, acting as individuals, violated the
plaintiff’s clearly established constitutional rights. 403

U S. at 390-97; see Anderson v. Creighton, 483 U.S. 635, 640

(1987). Lederman has asserted Bivens clainms agai nst Loughery
and McQuay, claimng that the officers, in their individual
capacities, violated his First and Fourth Amendnent rights by
falsely arresting and inprisoning himfor his | awful

| eafl eting on the Capitol grounds.

1. Service of Process

Def endants argue that plaintiff failed to serve properly
the officers sued in their individual capacities, Loughery and
McQuay. (Defs.” Mem at 22-23.) Specifically, defendants
contend that plaintiff failed to provide proof that he
delivered a copy of the summons and conplaint either to

Loughery and McQuay or to their appointed agents. (lLd.)
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Def endants al so assert that, because the officers could arrest
denonstrators only in their official capacities, plaintiff’s
first conplaint could not have sought injunctive relief
agai nst Loughery and McQuay in their individual capacities.
(Defs.” Reply at 17.) |In addition, because plaintiff’s first
conplaint did not address the damages cl ai ns agai nst
i ndi vi dual officers, defendants argue that the officers have
not waived their insufficient process defense and nay assert
this defense now. (ld.)

Plaintiff argues that defendants waived their service of
process defense because they failed to raise it in their
nmotion to dismss plaintiff’s first conplaint. (Pl.”s Mem at
33-36.) In addition, as plaintiff points out, the initial
conpl aint stated that defendants Loughery and McQuay were

bei ng sued in their individual capacities. (Conmpl. 1 6-7.)
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Pursuant to Federal Rules of Civil Procedure 12(g), (h),??
def endants Loughery and McQuay must have raised their service
of process defense in their response to plaintiff’'s first
conplaint for declaratory and injunctive relief. In response
to plaintiff’s original conplaint, both Loughery and MQuay
appeared and filed a partial notion to dismss or for summary
judgnent, raising the Rule 12(b)(6) defense for failure to
state a claim Defendants did not raise the insufficient
service of process defense in their initial response, even
though it is undisputed that this defense was available. “A
defense available at the tine of an initial response to a
pl eadi ng may not be asserted when the initial pleading is

anended.” Weber v. Turner, No. 80-0412, 1981 W 26999, at *3

(D.D.C. Oct. 2, 1980) (citing Rowley v. MMIllan, 502 F.2d

MRule 12(g) provides in relevant part that “[i]f
a party nakes a notion under this rule but omts
t herefrom any defense or objection then available to the party
which this rule permts to be raised by notion, the party
shall not thereafter nake a notion based on the defense or
obj ection so omtted, except a notion as provided in
subdi vision (h)(2) hereof on any of the grounds there stated
[including failure to state a claimand failure to join a
party indispensible].” Rule 12(h) states that “[a] defense of
| ack of jurisdiction over the person, inproper venue,
i nsufficiency of process, or insufficiency of service of
process is waived (A) if omtted froma notion in the
circunst ances described in subdivision (g), or (B) if it is
nei t her made by notion under this rule nor included in a
responsi ve pleading or an anmendnment thereof permtted by Rule
15(a) to be made as a matter of course.” Fed. R Civ. P.

12(g), (h)(1).
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1326, 1333 (4th Cir. 1974)); see also Charles A

Wight & Arthur R MIler, Federal Practice and Procedure

8§ 1388 (1990) (“[t]he filing of an amended conplaint will not
revive the right to present by notion defenses that were
avai |l abl e but were not asserted in tinmely fashion prior to
amendnment ”) .

In Row ey, the Director of Secret Service, who was sued
in his individual and official capacities, argued in response
to plaintiffs’ amended conpl aint that he had never been
personally served with a copy of the summons. 502 F.2d at
1329-30, 1332. The Fourth Circuit held that defendant had
wai ved his insufficient service of process defense, because
“Rul e 12(g) prevents the defense from being revitalized even
t hough plaintiffs anmended their conplaint and provi ded Row ey
with an opportunity to file a new notion under Rule 12, or an
answer setting forth a defense which Rule 12 would permt to
be presented by motion.” ld. at 1332-33. The court further
hel d t hat,

[ Aln amendnent to the pleadings permts the
respondi ng pl eader to assert only such of

t hose defenses which may be presented in a
noti on under Rule 12 as were not avail abl e
at the time of his response to the initial
pl eading. An unasserted defense avail abl e
at the time of response to an initial

pl eadi ng may not be asserted when the
initial pleading is anmended.
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|d. at 1333; see also Brohan v. Vol kswagen M g. Corp. of Am,

97 F.R. D. 46, 48 (S.D.N. Y. 1983) (holding that defendant in a
wrongful death action waived its claimfor |ack of personal
jurisdiction by failing to assert it in a nmotion or inits
answer to the original conplaint, and the fact that plaintiff
thereafter filed an amended conplaint did not revive
def endant’s right to assert the defense).

Loughery’s and McQuay’s procedural choices should not
prejudice plaintiff’s case now. Loughery and McQuay cannot
mai ntain their inproper service of process defense in response
to plaintiff’s amended conpl ai nt.

2. Qualified I munity

Def endants argue that plaintiff’s clains against Loughery
and McQuay nust be dism ssed, because those officers have
qualified imunity against plaintiff’s Bivens clains for
violations of his First and Fourth Amendnment rights. (Defs.’
Mem at 23-26.) Specifically, defendants assert that the
of ficers’ actions were reasonable and did not violate any | aw
that was clearly established at the time of the arrest. (lLd.
at 24-26.) Plaintiff argues that the officers are not
entitled to imunity because, when they arrested plaintiff,

t hey acted unreasonably and in violation of the clearly

established tourist standard. (Pl.’s Mem at 25-27.)
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Plaintiff further argues that, because the tourist standard
limted the scope of the Capitol Grounds Regulations, it is
irrelevant that those regul ations had not been rul ed
unconstitutional at the time of plaintiff’s arrest. (1d.)
Even if the officers reasonably could have arrested plaintiff
under the Capitol G ounds Regul ati ons, he says, the officers
coul d not have acted reasonably in arresting plaintiff under
the tourist standard, because the tourist standard clearly
established that plaintiff’s activity was protected. (1d.)
Plaintiff argues that, since the tourist standard limts the
extent of restrictions that the Capitol G ounds Regul ations
may i npose on denmonstrators, the officers had to conply with
the tourist standard when they arrested plaintiff to avoid
liability. (Ld.)

An individual defendant in a Bivens action has qualified
immunity if the defendant was sued for conduct that did not
violate clearly established |law at the time the defendant
acted, even if that conduct is |ater determ ned to have been

unconsti tuti onal . Harl ow v. Fitzgerald, 457 U S. 800, 818

(1982) (holding that federal officers “are shielded from
liability fromcivil damages insofar as their conduct does not
violate clearly established statutory or constitutional rights

of which a reasonabl e person would have known”); see Davis V.
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Scherer, 468 U. S. 183, 194, 196-97 (1984) (holding that “[a]
plaintiff who seeks damages for violation of constitutional or
statutory rights may overcone the defendant official’s
qualified imunity only by show ng that those rights were
clearly established at the time of the conduct at issue” and
that “[o]fficials sued for constitutional violations do not
lose their qualified inmmunity nmerely because their conduct
viol ates sone statutory or adm nistrative provision”). The
defendant officers’ actions are eval uated under an objective
“reasonabl eness” standard, and the officers’ own views of
whet her the |aw was “clearly established” is irrel evant.
Har| ow, 457 U.S. at 818.

The focus of this inquiry is thus whether the tourist
standard was a clearly established |aw at the tinme of
plaintiff’s arrest such that a reasonable officer should have
applied the tourist standard to plaintiff’s conduct in
determ ni ng whether to make an arrest. A lawis “clearly
est abl i shed” when precedents have nade it “apparent” that the
of ficer’s conduct was unlawful. Anderson, 483 U.S. at 639-40.
It is not necessary, however, for there to be a previous
deci sion squarely holding that the “very action” the officer

took was invalid. 1d. Defendants have the burden of proving
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t heir conduct was reasonable according to clearly established

| aw. See Delluns, 566 F.2d at 176-77.

Def endants attenpt to establish qualified immunity by
asserting that the Capitol G ounds Regul ation had not been
hel d unconstitutional at the tinme the officers arrested
plaintiff and, therefore, the officers were justified in
relying on that regul ation. However, the fact that the
regul ati on had not been held unconstitutional at the tine of
the false arrest does not give the officers qualified i munity

when, in making the arrest, the officers violated another

clearly established law. See Sandul v. Larion, 119 F.3d 1250,
1254-56 (6th Cir. 1997) (holding that the defendant officer
was not entitled to qualified imunity for arresting the
plaintiff for speech-rel ated conduct, because a reasonabl e

of ficer should have known that plaintiff’s conduct was
protected speech and, therefore, that the arrest violated the

| ocal disorderly conduct ordinance); Richardson v. Bonds, 860

F.2d 1427, 1432 (7th Cir. 1988) (holding that the defendant
officer was “not automatically entitled to [qualified]

immunity sinply because he relied on a rule authorizing an
arrest which had not previously been held invalid” since a

court must consi der whet her, in light of preexisting |aw the

unl awf ul ness [of the officer’s conduct was] apparent’”)
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(quoting Anderson, 483 U.S. at 640); Koser v. County of Price,

834 F. Supp. 305, 308-11 (WD. Ws. 1993) (holding that the
def endant officers were not entitled to [qualified] inmmunity
for arresting plaintiff under a state flag desecration
statute, even though the statute had not been held
unconstitutional at the tine of the arrest, because a
reasonabl e officer should have known that the plaintiff’s
conduct was lawful).

In this case, the tourist standard was a clearly
established law at the tinme of plaintiff’s arrest. See, e.q.
Hasty, 669 A.2d at 130-33; Berg, 631 A 2d at 398-400; Reale,
573 A.2d at 15; Wheel ock, 552 A 2d at 508. As discussed
above, for over a decade, the tourist standard has been
required to apply “as a neans of determning if a statute, as
applied in a particular case, is constitutional.” Reale, 573

A . 2d at 15.12

2Def endants have failed to support their argunent that
the D.C. Circuit’s failure to address the tourist standard in
a 1988 case involving a Bivens claimunder an earlier version
of the D.C. denonstration regul ation shows that the “touri st
standard” is not “clearly established law.” (Defs.’” Reply at
18-19 (citing Kroll v. United States Capitol Police, 847 F.2d
899 (D.C. Cir. 1988)).) Gven that the “tourist standard” was
not clearly established under that name until after the
conduct in Kroll took place, see Reale, 573 A.2d at 15, it is
under st andable why the D.C. Circuit’s analysis did not address
the “tourist standard” as it is currently entitled.




-39-

Even though the Capitol G ounds Regul ati on had not been
hel d unconstitutional at the time of plaintiff’s arrest, it is
wel | -established that the tourist standard restricts the scope
of the Capitol G ounds Regul ation. See Berg, 631 A 2d at 398.
Def endants have not shown or explained why the officers were
justified in ignoring the clearly established tourist standard
when they arrested plaintiff. Again, even if defendants had
shown that the officers applied the tourist standard,
def endants failed to show that the officers applied the
standard reasonably and in good faith. See Berg, 631 A 2d at
398-400. Defendants have not shown that the officers acted
reasonably or in conpliance with the clearly established
touri st standard and, therefore, have not net the Suprene
Court’s requirenments for claimng that the officers had

qualified imunity against plaintiff’s false arrest clains.

3. Statute of Limtations
There is no specific federal statute of limtations that
applies to Bivens actions. Accordingly, | nmust |look to the

| aw of the local forum the District of Colunbia, for the
appropriate statutes of limtations applicable to plaintiff’'s

First and Fourth Anmendnent Bivens cl ai ns. See Reed v. United

Transp. Union, 488 U. S. 319, 323-24 (1989); Burnett v.
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Grattan, 468 U. S. 42, 49-50 (1984); Board of Regents v.

Tomani o, 446 U.S. 478, 483-84 (1980); Johnson v. Railway

Express Agency, Inc., 421 U S. 454, 462 (1975). Inportantly,

“[a]ln appropriate limtations period must be responsive to
t hese characteristics of litigation under the federal
statutes[, and a] state law is not ‘appropriate’ if it fails
to take into account practicalities that are involved in
litigating [plaintiff’s] federal [Bivens] clains and policies
t hat are anal ogous to the goals of [a Bivens cause of
action].” Burnett, 468 U. S. at 50 (holding that the
appropriate state limtations period for civil rights clains
must account for the goals underlying the Civil Rights Act)
(internal citations omtted).
Section 12-301 of the D.C. Code provides in rel evant

part:

Except as otherw se specifically provided

by law, actions for the follow ng purposes

may not be brought after the expiration of

the period specified below fromthe tine

the right to maintain the action

accrues: :

(4) for libel, slander, assault,

battery, mayhem woundi ng, malici ous

prosecution, false arrest or false

i nprisonment - - 1 year; .

(8) for which alimtation is not
ot herwi se specially prescribed - -
3 years|.]

D.C. Code 8§ 12-301(4), (8).
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Def endants contend that the constitutional torts alleged
in this case are analogous to the common |law torts of false
arrest and false inprisonnent, and, therefore, 8 12-301(4)’s
one year statute of limtations applies. This Circuit has
recogni zed, however, that “interests respectively protected by
federal constitutional |aw and | ocal assault |aw are not
congruent, and that injuries inflicted by officers acting
under color of (legal authority) are significantly different
in kind fromthose resulting fromacts of private persons.”

Payne v. District of Colunbia, 559 F.2d 809, 817 n. 32

(D.C. Cir. 1977) (citing Bivens, 403 U S. at 391-92).1

In Onens v. Okure, the Supreme Court held that “where

state | aw provides nultiple statutes of limtations for
personal injury actions, courts considering 8 1983 clains
shoul d borrow the general or residual statute for persona
injury actions[,]” because constitutional clains “bear little
if any resenblance to the common-|law intentional tort,” and,

t herefore, applying each state’s general limtations provision
woul d ensure uniformty and finality for potential litigants.

488 U. S. 235, 247-50 (1989) (citing Hustler Magazine V.

13Def endant s have not addressed the statute of limtations
provi sion applicable to plaintiff’s First Amendnment Bivens
claim which occurred in conjunction with plaintiff’s Fourth
Anendnent false arrest claim



-42-
Falwell, 485 U S. 46, 53 (1988), for the principle that
constitutional torts in the First Amendnment context are
di stingui shed fromcomon |aw i ntentional torts).

The Suprene Court’s decision in Omvens is relevant to
plaintiff’s Bivens actions in this case. Like 8 1983 actions,
Bi vens actions provide remedies for First and Fourth Anendnent

claims. See Bivens, 403 U. S. 388 (authorizing clainms and

remedi es for Fourth Amendnment violations); Delluns, 566 F.2d
at 194-95 (authorizing Bivens clainms and renedies for First
Amendnent violations). The D.C. Circuit has held that the
same principles of uniformty and finality apply to Bivens

actions. See Wlliams v. Hill, 74 F.3d 1339, 1340-41 (D.C.

Cir. 1996) (holding that the “*bodies of lawrelating to the
two forms of litigation [42 U.S.C. 8§ 1983 and Bivens] have
been assimlated in nmobst . . . respects’” (quoting Doe v.

District of Colunbia, 697 F.2d 1115, 1123 (D.C. Cir. 1983)));

see, e.qg., Butz v. Econonpu, 438 U S. 478, 498-504 (1978)

(holding that 8 1983 actions and Bivens actions apply the sane
"qualified imunity" rules). Further, “Bivens actions [are]
the judicially crafted counterpart to section 1983 [and]
enable victim of federal m sconduct to sue the individual
federal wrongdoers responsible for the transgression of their

rights.” Gbson v. United States, 781 F.2d 1334, 1341-42 (9th
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Cir. 1986) (holding that California s general four-year
statute of limtations provision applied to plaintiff’s First
Amendnent Bivens action). Thus, the Oaens Court’s rationale
and decision to apply the state’s general |limtations
provision is relevant and applicabl e here.

The District of Colunbia s general limtations provision,
8§ 12-301(8), provides that suits nust be brought within three
years fromthe time the cause of action accrues. |In Hobson v.
Brennan, 625 F. Supp. 459, 467-68 (D.D.C. 1985), the court
held that the three-year provision establishes the “general”
personal injury statute of limtations period and better
reflects the federal interests enbodied in Bivens actions.

See al so Banks v. Chesapeake & Potomac Tel. Co., 802 F.2d

1416, 1429 (D.C. Cir. 1986) (holding that a three-year statute
of limtations under D.C. Code 8 12-301(8) applied to
plaintiff’s 8 1981 clains for race discrimnation) (citing

Hobson, 625 F. Supp. at 467-68); Logiurato v. Action, 490

F. Supp. 84, 90-91 (D.D.C. 1980) (holding that § 12-301(8)'s
general limtations provision “applies to constitutional
torts,” including plaintiff’s alleged violations of his First,
Fifth and Ei ghth Amendnent rights, which are “*significantly
different in kind fromthose resulting fromacts of private

persons’”) (quoting Payne, 559 F.2d at 817 n. 32).
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Consi stent with the Suprenme Court’s rationale in Owens,
and this Court’s rationale in Hobson, the District of
Col unbia’ s three-year general limtations provision should
apply to plaintiff’s Bivens actions for First and Fourth

Amendnent vi ol ati ons. See al so Ei kenberry v. Callahan, 653

F.2d 632, 635 & n.11 (D.C. Cir. 1981) (holding that § 12-
301(8)’'s three-year limtations period applied to Bivens
actions that alleged First Amendnent violations). Applying
t he general limtations provision better accounts for the
goal s of a Bivens action, nanmely, to pronote uniformty and
finality for potential litigants bringing federal
constitutional claims. See Owens, 488 U.S. 235, 247-50;
Burnett, 468 U S. at 50. Defendants have not shown how their
preferred one-year intentional tort limtations period is
appropriate for the Bivens actions in this case.

Under 8§ 12-301(8), it is “the tinme the cause of action
accrues, and not the tinme a cause of action arises, that is
di spositive.” Logiurato, 490 F. Supp. at 91. The “cause of
action does not accrue until the tortious activity has
ceased.” 1d. Consistent with Logiurato and the Suprene

Court’s decision in Heck v. Hunmphrey, Lederman’s clains did

not accrue until his crimnal charges were dism ssed upon his

Novenber 30, 1998 acquittal, see District of Colunbia v.
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Lederman, No. D-967-97 (D.C. Super. Ct. Nov. 30, 1998)
(unpubli shed opinion). See Heck, 512 U. S. 477, 489-90 (1994)
(“Just as a cause of action for malicious prosecution does not
accrue until the crimnal proceedings have term nated in the
plaintiff’'s favor, . . . so also a 8 1983 cause of action for
danmages attributable to an unconstitutional conviction or
sentence does not accrue until the conviction or sentence has
been invalidated”) (internal citations omtted); WIIlianms, 74
F.3d at 1340-41 (holding that the “rationale of Heck applies
equally to clainms against federal officials in Bivens
actions”). Lederman filed this action on Decenber 16, 1999,
well within the three-year statute of limtations period
applied to constitutional tort clains.?

Def endants have not shown that sunmary judgnent is
warranted on plaintiff’s Bivens clains due to inproper
service, qualified imunity or statute of limtations bars.
First, plaintiff’s Bivens clainms are not barred by
insufficient service of process or by the applicable statute

of limtations. Therefore, plaintiff’s notion for summary

MFinally, it should be noted that plaintiff claimed
danmages for his constitutional tort clains in his first 1999

conplaint. Defendants’ delay in raising the statute of
limtations issue - -when they had the opportunity to do so in
response to the first conplaint - - results only in

prejudicing plaintiff’s case.
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j udgnment on Counts IV and V as to the service of process and
statute of limtations issues will be granted, and defendants’
motion for summary judgnent on Counts IV and V as to these

i ssues will be denied.

Second, the tourist standard was settled, clearly
established law that restricted the scope of the original
regulation in place during plaintiff’s arrest. Therefore,
plaintiff’s notion for summary judgnent on Counts IV and V as
to the qualified imunity issue will be granted insofar as the
tourist standard is deenmed to apply to the officers’ conduct
in determning the officers’ liability under Bivens, and
def endants’ notion for summary judgnent on Counts IV and V as
to the tourist standard’ s applicability will be deni ed.

Finally, while |I find that the tourist standard applies
to evaluate the individual officers’ conduct in a Bivens
action, | also find that there is a material, factual dispute
as to whether the officers’ conduct in arresting plaintiff
viol ated the tourist standard, such that the officers are not
entitled to qualified imunity. Therefore, both parties’
nmotions for summary judgnment on Counts IV and V will be denied
as to whether the individual officers violated the tourist
standard when they arrested plaintiff.

CONCLUSI ON
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As | held in nmy March 14, 2000 Opinion, plaintiff has
failed to neet his burden of establishing that the Capitol
Police Board | acked the statutory authority to enact the no-
denonstration zone. |In addition, defendants have failed to
meet their burden of establishing that the portion of the
anmended regul ation which bans “other expressive conduct or
speechmaki ng that conveys a nessage supporting or opposing a
poi nt of view and has the intent, effect or propensity to
attract a crowd or onl ookers” within the no-denonstration zone
is narromy tailored to further significant governnenta
interests. Defendants also have failed to neet their burden
of establishing that Capitol Police Oficers Abrecht, Loughery
and McQuay, acting in their official capacities, did not
violate the FTCA when they arrested plaintiff. Finally,
def endants have failed to neet their burden of establishing
that Officers Loughery and McQuay, acting in their individual
capacities, did not violate plaintiff’s First and Fourth
Amendnent rights when they arrested plaintiff.

Accordingly, I wll (1) deny defendants’ notion for
reconsi deration of the public forum aspect of ny March 14,
2000 ruling; (2) grant defendants’ notion for clarification as
to the public forum status of the East Front Sidewalk;

(3) dismss Count Il of plaintiff’s anmended conpl aint;
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(4) deny defendants’ nmotion for sunmary judgnent on Count I;
(5) grant plaintiff’s cross-notion for summary judgnent on
Count I; (6) declare that the portion of the anmended

regul ati on whi ch bans “other expressive conduct or
speechmaki ng that conveys a nessage supporting or opposing a
poi nt of view and has the intent, effect or propensity to
attract a crowd or onlookers” is unconstitutional on its face;
(7) permanently enjoin the federal defendants from enforcenment
of that provision;?*® (8) deny defendants’ notion for summary
judgnment on Counts |11, IV and V as to the tourist standard’s
applicability; (9) grant plaintiff’s cross-notion for summary
judgnment on Counts Il1l, IV and V as to the tourist standard’s
applicability; and (10) deny both parties’ notions for sunmmary
judgment on Counts |11, IV and V as to whet her defendants
reasonably applied the tourist standard when they arrested

plaintiff. An appropriate Order acconpanies this Opinion.

SIGNED this day of , 2001.

As in ny earlier decision, enjoining the District of
Col unbi a defendants is unnecessary, because the federal
def endants’ conpliance will produce no cases for the District
def endants to prosecute. Lederman, 89 F. Supp.2d at 43 n.13.
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RI CHARD W ROBERTS
United State District Judge
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DER

For the reasons set forth in the acconpanyi ng Menorandum
Opi nion issued this day, it is hereby

ORDERED t hat the federal defendants’ Motion for
Reconsi deration or, in the Alternative, for Clarification [38]
be, and hereby is, GRANTED IN PART and DENIED IN PART. It is
further

ORDERED t hat the federal defendants’ Motion to Dism Ss
or, in the Alternative, for Sunmary Judgnent [46] be, and
hereby is, DENIED with respect to Counts I, IIl, IV and V and
GRANTED with respect to Count Il1. It is further

ORDERED t hat plaintiff’s Cross-Mtion for Partial Sunmary
Judgnent [59] be, and hereby is, GRANTED with respect to

Counts |, GRANTED IN PART and DENI ED I N PART with respect to
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Counts Ill, IV and V, and DENIED with respect to Count 11. It
is further
ORDERED t hat Count Il of plaintiff’s Amended Conpl ai nt

be, and hereby is, DISMSSED. It is further

DECLARED t hat the portion of Article XI X, section 158(a)
of the Capitol Police Board Traffic and Modtor Vehicle
Regul ations for the United States Capitol G ounds as anended
in March 2000, which bans “other expressive conduct or
speechmaki ng that conveys a nessage supporting or opposing a
poi nt of view and has the intent, effect or propensity to
attract a crowd or onl ookers” where denonstration activities
are prohibited violates the First Anendnent to the United
States Constitution and is therefore unlawful and invalid. It
is further

ORDERED t hat the federal defendants be, and hereby are,
ENJO NED from enforcing the provision of the Traffic and Mot or
Vehi cl e Regul ations for the United States Capitol G ounds
identified in the previous paragraph. As used here, the term
“enforcing” includes all fornms of enforcenent activity,
including arrest; issuance of a warning, citation, or ticket;
and referral for prosecution. It is further

ORDERED t hat nothing in this injunction shall be

construed to prevent the defendants from enforcing any
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generally applicable statutes, rules, or regul ati ons (other

t han those subject to the injunction above) in a

nondi scrim natory and nonretaliatory manner. It is further
ORDERED t hat the federal defendants informall officers

of the United States Capitol Police of the requirenments of

this injunction no later than , 2001. It is

further

ORDERED t hat this injunction shall be binding on the
federal defendants; on the officers, agents, servants,
enpl oyees, and attorneys of the federal defendants; and on al
persons in active concert or participation with any of them
who receive actual notice of the injunction by personal
service or otherwise. It is further

ORDERED that in view of the relief granted above,
plaintiff’s Motion for Prelimnary Injunction [75] be, and
hereby is, DENIED as nmoot. It is further

ORDERED t hat all other pending notions be, and hereby
are, DENI ED as noot.

SIGNED this day of , 2001.

RI CHARD W ROBERTS
United State District Judge



